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The Threat of Trade, the Failure of
Politics and Law, and the Need for
Direct Citizen Action in the
Global Environmental Crisis
ROBERT W. BENSON*
I. TRADE'S THREAT TO NATURE
Is free trade irreconcilable with environmental survival? The
question would not have been taken seriously only a few years ago.'
It challenges the fundamental assumption that has driven interna-
tional economic policy since World War II, and that controls the
thinking of the international banks and virtually every government of
the first and third worlds. The assumption is that citizens everywhere
* Professor of Law at Loyola Law School, Los Angeles. He has an A.B. from Colum-
bia, and a J.D. from the University of California at Berkeley. Before joining the Loyola
faculty, he was a Berkeley/Ford Foundation International Legal Studies Fellow in Brazil,
worked for the State of Connecticut's community development program, and practiced law
with a firm in Washington, D.C. He teaches international environmental law, legislation, ju-
risprudence, and philosophies of public interest law. He also directs and teaches in Loyola's
summer law program in Central America.
1. Significant but unsuccessful attempts were made to have the idea taken seriously two
decades ago. See generally DONELLA H. MEADOWS ET AL., THE LiMrrs TO GROWTH (1972);
E. F. SCHUMACHER, SMALL IS BEAUTIFUL (1973).
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are better off when trade barriers between their nations fall. Challeng-
ers of the assumption have been dismissed as narrow-minded and self-
interested: pig farmers in France, auto workers in Detroit, rice grow-
ers in Japan, and others at odds with the common good.
Today, however, the question is not so easily dismissed. Just as
the free trade movement is reaching a new crescendo in negotiations
under the General Agreement on Tariffs and Trade ("GATT"), in the
European Community and in proposed free trade blocs in North
America and Asia, a counterpoint arises from mounting evidence of
global environmental collapse. There is a connection between the
crescendo of trade and the counterpoint of collapse. It is not merely
the superficial connection usually made: that freer movement of capi-
tal causes dirty development because it is attracted to locations -
nearly always in the third world - where environmental standards
are weak. The solution to that problem, it is said, is not to curb the
flow of trade but to impose higher environmental standards through
international negotiation, home country legislation, or new laws and
enforcement in the third world locations. This is the scope of the
problem acknowledged by business people who characterize them-
selves as responsible and as environmentalists who consider them-
selves realistic. The "responsible" business community is willing to
abide some increased environmental controls; the "realistic" environ-
mental community is willing to accept increased economic growth.
Their definition of the problem, however, turns out to be neither re-
sponsible nor realistic since it sidesteps the fundamental conflict be-
tween economic growth and the natural world.
The fundamental environmental threats are not the oil spills, the
contraband hazardous wastes, the toxic workplaces, the acid lakes, or
even the environmental suicides of entire cities such as Mexico City,
Bangkok, and Los Angeles. These are the symptomatic horrors, tem-
porarily fixable (though they are not being fixed) within the "responsi-
ble" and "realistic" framework of increased environmental controls
and continued economic growth. But the more fundamental threats,
together with population growth, are: depletion of the ozone layer,
global warming, loss of biodiversity, deforestation, water use, soil loss,
and food scarcity. And these are rooted in economic growth itself.
Depletion of the ozone layer appears more apocalyptic by the
day. Ultraviolet radiation not only pierces the ozone shield over the
southern hemisphere, but now threatens the ozone shield over Europe
and North America. Ozone depletion threatens not only to blind ani-
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mals, induce skin cancer, and weaken human immunological systems,
but to endanger the entire food chain. Although global warming is
yet unproven, it is certain that we are undergoing a vast increase in
greenhouse gasses that have always been associated with warming. If
the climate does warm up, as most scientists predict, there will be
cataclysmic shifts in sea levels, agriculture, water, forests, disease vec-
tors, and animal and human life. The genetic safety net of diversity in
flora and fauna is shrinking by many thousands of species a year, the
greatest die-off of species since the end of the Mesozoic era sixty-five
million years ago, according to Harvard biologist E. 0. Wilson. 2 In
the last two decades, the world has lost forests equal in extent to more
than half the continental United States, and topsoil equal to that
which covers the agricultural lands of India and France.3 Some
twenty-four billion tons of topsoil a year are washed away. Per capita
grain output is decreasing, ground waters are disappearing, and
humans now use or pollute more than two-thirds of the accessible
fresh-water runoff of the Earth.
Homo sapiens now appropriate 25% of the net photo-synthetic
product . .. 25% of the energy that powers all life (40% of the
energy that powers life on land). We do that not only directly, har-
vesting the food, fiber and fuel crops revved up by our fertilizers,
but indirectly, suppressing biotic potential through spills and
sprays, burning and paving, acid rain and heavy metals. And we
expect our population to double within 40 more years and our
economy to double sooner than that.4
Any one of these interventions in the natural environment could trig-
ger, and indeed may have already set in motion, the global collapse of
our life support systems.5
And what fuels these assaults on nature? They are fueled by
traditional economic growth, which destroys nature by coincidence or
intention: chlorofluorocarbons ("CFCs") and hydrochlorofluoro-
carbons ("HCFCs") which destroy ozone; fossil fuel combustion, cat-
tle, rice swamps, and termites in felled forests, which cause climate
2. Philip Shabeloff, The World: An Update on the Destruction of Species, N.Y. TIMES,
July 30, 1989, § 4, at 3.
3. Stanley Meisler, A Day in the Life of Mother Earth, L.A. TIMES, May 26, 1992,
(World Report), at 2.
4. Donella H. Meadows, Preserving Life on Earth: The Dangers of What We Know, and
What We Don't, L.A. TIMES, Sept. 9, 1990, at M4.
5. See generally BILL MCKIBBEN, THE END OF NATURE (1989); LESTER R. BROWN ET
AL., WORLDWATCH INSTrUTE, STATE OF THE WORLD (1990, 1991, 1992).
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change; land development, which destroys biodiversity; irrigation for
large scale agriculture, which causes water loss; and deforestation,
which causes soil loss. Even if population growth were to cease, the
Earth cannot sustain continued economic growth of this kind. One
model posits continued economic growth at very modest levels and
zero population growth, yet still predicts depletion of available natu-
ral resources within fifty years. 6 Moreover, the population growth, of
course, is not zero. Now over five billion worldwide, population will
approximately double by the year 2050. If the 10 billion earth dwell-
ers in 2050 were to consume at levels of the United States in 1987,
"world oil resources would be burned up within five years."' 7 There
may be some technological fixes that can help slow the timing of an
inevitable collapse; one must be a technological extremist, however, to
believe there is a permanent solution to these dilemmas short of re-
placing traditional economic growth with sensible, sustainable devel-
opment based upon less consumption, fewer people, and use of only
renewable resources.
The call for sustainable development was sounded by the prestig-
ious Brundtland Commission in 19878 and was at the heart of the
United Nations Conference on Environment and Development ("UN-
CED") Earth Summit in Rio de Janeiro in the summer of 1992.
However, it is a theme assiduously avoided in the GATT, the North
American Free Trade Agreement, and other trade negotiations, save
minor lip service. The trade talks proceed on the simplistic assump-
tion that more and freer trade will benefit the citizens of every nation
by increasing economic growth; an assumption that elides the mean-
ing of "benefit," and flies in the face of science.
II. THE LOYOLA CONFERENCE
It was against this background that the Loyola Law School Insti-
tute for Latin American Legal Studies held its Conference on Free
Trade and the Environment in Latin America on February 28 and 29,
1992, the essays and principal dialogue 9 of which are presented in this
symposium volume of the Loyola of Los Angeles International and
6. See generally DUNELLA H. MEADOWS ET AL., BEYOND THE LIMITS (1992).
7. Stanley Meisler, "Rising Wind of Migration" Foreseen, L.A. TIMES, Apr. 30, 1992, at
A9.
8. See generally THE WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT,
OUR COMMON FUTURE (1987).
9. The dialogue has been reproduced here as Panelists' Comments. It must be noted
that the conversational tone has been preserved.
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Comparative Law Journal. The conference commissioned seven ma-
jor presentations, heard critiques from ten panelists, and elicited com-
ments from many of the approximately 125 participants in the
audience. The presenters, panelists, and audience were drawn from a
diverse group of academics, government officials, environmentalists,
business people, workers, and private citizens.
A. The Cases For and Against Free Trade
The opening theme of the symposium is free trade. In the essay,
The Case for Free Trade,10 James R. Holbein, the United States Com-
merce Department's principal spokesperson for President Bush's
trade policy in the Americas, paints a full canvas of the administra-
tion's ambitious efforts to negotiate free trade agreements throughout
the Caribbean and Latin America, and the practical benefits the ad-
ministration foresees.
In the second essay, Herman E. Daly states the case against free
trade in a tightly logical and devastating essay on economic theory
entitled, From Adjustment to Sustainable Development." Daly is the
Senior Economist with the World Bank, but he parts intellectual com-
pany from traditional economists in much the same way that E. F.
Schumacher did in the last generation. In the third essay on the
theme, John B. Cobb asks whether the policy we currently pursue is
Growth Without Progress.12 A professor emeritus at the School of
Theology in Claremont, Cobb makes the point that an increase in
Gross National Product ("GNP") is not the same as progress, and
that indices other than GNP are needed to tell us whether we are
benefiting from all this marketplace activity. In fact, Cobb and Daly's
sophisticated Index of Sustainable Economic Welfare indicates regres-
sion in the United States over the most recent decade for which
figures are available. An academic social ecologist and I comment on
Cobb's paper.
B. The North American Free Trade Agreement
The second theme of the symposium is the environmental impact
of NAFTA on Mexico. Cuauht6moc Cirdenas, leader of the Party of
10. James R. Holbein, The Case for Free Trade, 15 Loy. L.A. INT'L & COMP. L.J. 19
(1992).
11. Herman E. Daly, From Adjustment to Sustainable Development, 15 LoY. L.A. INT'L
& COMP. L.J. 33 (1992).
12. John B. Cobb, Jr., Growth Without Progress?, 15 Loy. L.A. IrNr'L & COMP. L.J. 45
(1992).
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the Democratic Revolution in Mexico, former governor of Michoaca'n
state, and candidate for President in 1988, contributes the first essay.
It has been widely alleged that Cfirdenas lost the 1988 election be-
cause of electoral fraud on the part of the government. It is likely that
he will be a candidate again in the next election. In Free Trade, the
Environment, and the Need for a Social Charter,'3 Cfrdenas points to
economic, social, and environmental failures of current Mexican trade
policies.
Following Cirdenas' essay, the discussion narrows to focus on
existing environmental conditions in Mexico. Humberto Rodarte, a
technical expert for the Mexican environmental agency, describes cur-
rent budgets, and plans to address Mexico's environmental problems
in an essay entitled, Environmental Protection in Mexico. 14 Anne
Alonzo, attorney and environmental attach6 to the United States Em-
bassy in Mexico City, presents the third essay, Mexico,' 5 in which she
describes Mexico's environmental laws and policies. Panelists com-
menting on these papers include a Mexican maquiladora worker, and
two United States environmentalists. To conclude this theme, Wil-
liam Richardson, Democratic member of the United States House of
Representatives from Texas, and member of the Hispanic Caucus,
sketches the politics of Congressional Approval of NAFTA, which he
strongly favors.
C. Transfer of Technology
The symposium's final theme is the transfer of clean environmen-
tal technology from North to South. Jos6 Goldemberg, then Brazil's
Minister of Education, former Secretary of Science and Technology,
and later Minister of the Environment, is one of that country's lead-
ing intellectuals. He presents both a detailed and expansive picture of
the possibilities of Technological Leapfrogging.'6 A cautious techno-
logical optimist, he argues that the South can and must avoid the
dirty phase of industrial development by taking advantage of state-of-
the-art knowledge and technology. Commenting on Goldemberg's
13. Cuauht6moc Cfrdenas, Free Trade, the Environment, and the Need for a Social Char-
ter, 71 Loy. L.A. INT'L & COMp. L.J. 71 (1992).
14. Humberto Rodarte, Environmental Protection in Mexico, 15 Loy. L.A. INT'L &
CoMp. L.J. 79 (1992).
15. Anne Alonzo, Mexico, 15 Loy. L.A. INT'L & CoMp. L.J. 87 (1992).
16. Jos6 Goldemberg, Technological Leapfrogging, 15 Loy. L.A. INT'L & CoMp. L.J. 123
(1992).
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paper are an environmentalist from the United States, a law professor,
and a business attorney.
III. SOBERING LESSONS
When the words uttered in the excited air of the conference ulti-
mately settled down into the pages of this volume, the lessons those
words hold became clearer. Not surprisingly, they hold some of the
same lessons that emerged from the UNCED Earth Summit in Rio de
Janeiro just three months later. The lessons that I would draw are
below, and they are sobering.
A. Lesson Number One
The costs of traditional economic growth exceed the benefits and
will lead to environmental collapse. Therefore, free trade, which pro-
motes that growth, is a fundamentally misguided public policy. Tradi-
tional economic growth refers to growth of the market economy
based upon consumption of non-renewable resources. Mere economic
growth has become confused with economic health, development, or
progress. The only reason traditional economic growth is considered
growth at all is due to the statistical sleight of hand called GNP. In
reality, GNP ignores many real costs such as depletion of non-renew-
able resources, and environmental, health, social, and political costs
and disregards relevant beings outside the formal marketplace (many
women, children, the poor, future generations, and other species are
simply not counted). Increments in GNP may actually reflect regress
rather than progress even for present generations. 17 Furthermore,
traditional economic growth is not sustainable into the future because
it is subverting the planet's life-support systems. Traditional eco-
nomic and free trade theory ignore this reality.18
The proposed free trade pact between Mexico, the United States,
and Canada provides specific evidence that free traders do not count
all costs and, worse, tacitly concede that some of the costs they do
count cannot be paid. On the benefit side of the ledger, they project
significant GNP growth for Mexico, some for the United States, and
creation of new jobs in both countries. Although the projections are
vigorously disputed, even if accurate, they would not balance the ig-
nored costs: the depletion of non-renewable resources; the environ-
17. See Cobb, supra note 12, at 45.
18. See Daly, supra note 11, at 33.
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mental, health, social, and political costs; and the impact on women,
the poor, future generations, and other species.
After considerable protest from environmentalists, the United
States and Mexican governments have acknowledged some duty to
account for the environmental costs of the proposed pact and the ex-
isting maquiladora program. Their projections of environmental
costs, however, are limited to air, water, sewage, and hazardous
wastes. They omit considerations of global warming, bio-diversity,
deforestation, soil and water depletion, and urban infrastructure.
Moreover, they place no price tag on the circumscribed environmen-
tal costs they do consider. They have announced planned expendi-
tures of $460 million over three years by Mexico and $240 million by
the United States along the border region of maquiladoras.19
While these sums are viewed as politically magnanimous, the in-
frastructure costs alone for housing, water, health and education in
the maquiladora border region for the next decade have been esti-
mated at $9.1 billion.20 Presumably, imposing these costs on industry
through taxes would discourage industrial development. As a result,
neither government nor industry seems prepared to pay for even a
fraction of the direct environmental costs of their trade policies. In-
stead, they pass the costs on to local workers and residents who will
pay in the form of infant mortality and nasty, brutish, shortened
lives.2l Globally, citizens and future generations everywhere will pay
the currently incalculable costs resulting from climate change, soil
and water depletion, loss of bio-diversity, and deforestation.
When confronted with the evidence that growth does not pay its
own way, free traders rely on two fall-back arguments. First, they
assert that it is unreasonable to expect third world nations to follow a
cleaner path to development than the first world did during its own
industrial revolution. Therefore, only after industrial progress brings
wealth will the South be able to finance a cleanup.
Stated baldly, the argument is that the environment must be de-
stroyed before it can be preserved, the logic of which recalls the
American commander during the Vietnam war who explained, "In
order to save the villages, we had to burn them." Nevertheless, it has
19. See Alonzo, supra note 15, at 86.
20. Rodolfo Villalobos & Bruce B. Barshop, Social Infrastructure Needs of the Maqui-
ladora Industry: A Proposal for United States Corporate Contributions, 22 ST. MARY'S L.J.
701, 708 (1991).
21. See Maria Guadalupe Torres, Panelists' Comments on Alonzo's and Rodarte's Papers,
15 Loy. L.A. INT'L & COMP. L.J. 99 (1992).
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a ring of plausibility to many people. The ring of plausibility arises
from its frame of evolutionary progress, a concept which has been a
seductive one in the West since the nineteenth century. Now, how-
ever, the metaphor of progress has lost its credibility, in the sciences
where it originated and in economic and social science analysis where
it is little more than a semiotic trap.
Just because some nations at an earlier time in history followed
one social policy, is it inevitable that other nations repeat their errors?
Moreover, is the notion descriptively accurate? Did the first world, in
fact, delay environmental cleanup until it was affordable? Or, did
some people (especially, though not exclusively, those who live from
capital) simply impose costs upon others (those who live from labor,
children, self-sufficient farmers, indigenous peoples, future genera-
tions) and continue to impose those costs today in the form of higher
mortality and reduced quality of life?
History shows that the North still refuses to pay for a clean envi-
ronment. Although some fish have returned to restored rivers and
some air pollution has been reduced, these are small triumphs. No
one in the North is proposing to pay to restore the lost forests, species,
waters, and soils, or even to clean up toxic wastes. The cost to clean
up the 1200 most hazardous waste sites in the United States is esti-
mated at $200 to $500 billion,22 yet less than $10 billion has been
raised 23 to clean up eighty sites in the last ten years.24 The figures are
a confession that the bill even for that narrow segment of environmen-
tal harm will never be paid. Both public and private sectors in the
North still prefer to see the environmental costs of marketplace capi-
talism borne directly by today's citizens in the form of disease and
social disruption, and by future generations in the form of a dead
planet. So the promise that countries will clean up their environments
after they industrialize is an empty one, because it has never been
redeemed anywhere.
The free traders' second argument is that transfer of clean tech-
nology will allow the third world to "leapfrog" the dirty phase of the
industrial revolution. 25 The argument has some merit, but ultimately
22. Terri Thompson, Premium-priced Controversies, U.S. NEWS & WORLD REP., Aug. 3,
1992, at 46.
23. Hazel Bradford, Superfund's Bank Balance Low, ENGINEERING NEWS-REC.,
June 22, 1992, at 8.
24. Pickle Suggests Need to Revamp Superfund Program, Washington Insider (BNA)
(Aug. 13, 1992).
25. See Goldemberg, supra note 16, at 121.
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fails. Existing technologies could probably clean the air and water,
regenerate the ozone layer, vastly reduce fossil fuel use which contrib-
utes to global warming, and reduce population growth. But techno-
logical optimists must face four realities grounded, respectively, in
science, pragmatism, prudence, and ethics.
Science simply cannot provide solutions to some of the funda-
mental dangers that will persist unless growth itself is curbed. For
example, it is silly to expect scientific developments to: replace lost
biodiversity or topsoil, create a substitute for water or food, techno-
logically manage the global climate, control the migration of flora and
fauna that will come with climate change, expand energy consump-
tion beyond the total photosynthetic energy falling on earth, or create
waste sinks with infinite capacity.
Pragmatism suggests that technological solutions are unlikely to
be well implemented because money, politics and cultures interfere.
Straightforward technologies to provide safe drinking water, birth
control, and oral rehydration have long existed; yet one-third of the
world's people still lack access to drinkable water, population soars
out of control, and many of the 40,000 children who die each day
could be saved by ten cent packets of oral rehydration salts.
Prudence counsels extreme caution when playing technological
dice with nature, especially with global systems like the ozone layer,
climate change, and the gene pool. Technology is Janus-faced. We
have often been rescued by this false god, only to find he was looking
backward not forward. Take the technology of splitting the atom: a
plus or minus? Or, take the technology of the automobile. It is hard
to believe that, given the chance to do it over again, we would wel-
come the car now that we know its costs to individual lives, to public
and private budgets, to cultural life, and to nature. Or, take the tech-
nology of the Green Revolution in agriculture: it nearly trebled food
production from the 1960s to the 1980s, but it has disempowered wo-
men (the traditional seed keepers) and small farmers, pushed millions
of rural poor into fetid city slums, made the food supply susceptible to
disaster by devastating its genetic diversity, eroded soils, depleted aq-
uifers, and laid ever-increasing doses of nitrogen and other expensive
chemicals onto the countryside. Moreover, its miracle of increased
production seems to have run its course, as per capita grain output is
now in decline.
Finally, ethics compels us not to gamble with technology's un-
known effects on ourselves, on future generations, and on other spe-
[Vol. 15:1
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cies. Nor can we leave problems for future generations with a note
attached reading, "We don't know how to deal with this danger, but
are guessing that your generation will invent a way."
Those who ignore these four objections are not technological op-
timists, they are technological extremists.
B. Lesson Number Two
Politics and diplomacy cannot deal with the international environ-
mental crisis in time to save us. Political and diplomatic processes
marginalize environmental issues whenever possible, and when not
possible they favor empty posturing over effective action. The follow-
ing examples illustrate the failure of politics and diplomacy to effec-
tively address the environmental crisis:
The Office of the United States Trade Representative takes the
position that environmental and trade issues are not inherently linked,
that good trade agreements can be negotiated without attention to
environmental consequences, and that if environmental issues must be
faced they should be faced in separate talks.
The United States Department of Commerce Office of Latin
America is negotiating trade pacts under President Bush's Enterprise
for the Americas Initiative. The environmental considerations, how-
ever, are limited to debt-for-nature swaps, a minor proposal with min-
imal expected impact.
Environment was specifically excluded from the NAFTA negoti-
ations; only grudgingly was it included in marginalized "parallel"
talks after environmentalists threatened to undermine Congressional
authorization of the "fast track" law that will ease approval of
NAFTA. The parallel talks have produced a vague, non-binding pol-
icy/plan that addresses only limited environmental issues within a
narrow geographical area. Seeing that the environmental issue
threatened the treaty, the negotiations finally included some explicit
environmental provisions in the text, but they amount to a greenwash.
For example, the preamble of the NAFTA text mentions "sustainable
development," but only in conjunction with the contradictory goal of
economic growth.
Free trade, far beyond any actual substantive promises it holds,
has become a symbol of the political program of the governing party
in Mexico, used to obscure a number of other political concerns, in-
cluding environmental concerns. The government's environmental ac-
tions are limited to grandiose yet inadequate promises such as
19921
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increased funding and hiring of new inspectors, and to dramatic yet
insignificant actions, such as shutting down a petroleum refinery in
Mexico City only to rebuild it in another region.
The United States government reads the Endangered Species
Act's prohibition of "any action.., to jeopardize... an endangered
species. . . " as not including United States government projects be-
yond United States borders. The United States Supreme Court has
upheld this interpretation by denying the Defenders of Wildlife stand-
ing to sue. 2
6
The GATT officially created a Committee on Trade and Envi-
ronment in 1962 and then allowed it to lie dormant for thirty years.
A year after the Committee was revived, a GATT report proposed
that economic growth must precede environmental cleanup.
27
The UNCED Earth Summit reduced a planned "Earth Charter"
to the less weighty "Rio Declaration." It produced an ambitious but
ultimately vague, watered-down, and unenforceable list of good inten-
tions for the next century called Agenda 21. It concluded a treaty on
biodiversity that is likewise vague, toothless, contains no significant
funding, and fails to assure that the benefits of biotechnology accrue
commonly to humankind or that the dangers of biotechnology are
monitored. It concluded a climate change treaty that fails to set spe-
cific targets or methods of reduction for greenhouse gases. It an-
nounced a forest policy that is vague and without implementing
machinery. It established a sustainable development commission that
will be hamstrung by North-South divisions and will be limited to
exhortation without power. The Summit failed to take action on
transfer of technology, control of transnational corporations, land re-
form, population growth, empowerment of women, or the rights of
indigenous peoples.
If the question were whether the above is a list of reasonable
political achievements reached under hard bargaining conditions, the
answer may be perhaps. Trained in the faith that politics is the art of
compromise and that half a loaf is better than none, we could possibly
tolerate such meager progress in other spheres. But the question in
the environmental sphere is whether by accepting half a loaf we will
lose the whole loaf; that is, whether political results like these are ade-
26. Lujan v. Defenders of Wildlife, 112 S. Ct. 2130 (1992).
27. GATT Environment Committee Begins Talks on Meshing Trade, Environment, Int'l
Envtl. Daily (BNA) (Mar. 12, 1992).
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quate to prevent the collapse of planetary life systems. And the an-
swer is clearly that they are inadequate.
What, then, are we to do? Redouble efforts to influence politics
and diplomacy? We simply do not have world enough or time. Forty
thousand children are dying today. Thousands of environmental refu-
gees are starving or fleeing their lands in desperate boat-loads today.
The mass extinction of species is occurring today. It may be too late
even now to prevent the catastrophes foretold by the CFCs and green-
house gases we have already poured into the atmosphere. Our gener-
ation may be the last with a chance to do something. We may have
only ten years to turn the situation around, according to Lester
Brown of the Worldwatch Institute. If we fail, we will have so altered
the planet that "the underpinnings of civilization may well
disappear.''28
"I have tried to explain ... why it cannot be put off any longer,"
writes Bill McKibben in The End of Nature:
We just happen to be living at the moment when the carbon diox-
ide has increased to an intolerable level. We just happen to be alive
at the moment when if nothing is done before we die the world's
tropical rain forests will become a brown girdle around the planet
that will last for millennia. It's simply our poor luck; it might have
been nicer to have been born in 1890 and died in 1960, confident
that everything was looking up.29
In addition to imposing delay that we cannot afford, politics and
diplomacy seem structurally incapable of coming to grips with an
emergency like the environmental one. These processes are predomi-
nantly in the hands of powerful economic forces which measure suc-
cess by short-term profit. For example, most chief executive officers
hold their positions for only a matter of years before they move on to
other challenges or bail out of failure with a "golden parachute" that
guarantees them a personal soft landing cushioned by wealth. In ad-
dition, most politicians, putatively in control of economic forces, mea-
sure success by their ability to survive locally for a few short political
cycles. Thus, with private and public decision-makers operating on
feedback loops that are local, short, and calculated in dollars or votes,
there is little chance for policies that are global in scope, millennia in
term, and sensitive to scientific, ethical, and spiritual feedback loops.
28. David Suzuki, Rae Offers Hope for Environment, TORONTO STAR, Sept. 29, 1990, at
A2.
29. McKIBBEN, supra note 5, at 194.
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Moreover, the powerful economic forces and their governmental
allies can always out-spend, out-lobby, and out-shoot if necessary, the
eager cadres of environmentalists. Often none of these measures are
necessary because environmentalists are willingly co-opted. It is time
for environmentalists to admit the failure of politics and diplomacy
and to abandon them, except for short term tactical advantage. As a
Greenpeace activist, writing about the UNCED Earth Summit in Rio
de Janeiro, expressed it:
Although governments still have no real intention of tackling the
causes of environmental problems, and should be the sworn rivals
of any environmentally concerned human, there is a substantial
body of environmental groups who insist that progress, however
inadequate or compromised, can only be made through co-opera-
tion .... To admit failure is heresy in green circles. Many groups
regard their involvement in UNCED as a proof that their hard
work to appear erudite and responsible has been worthwhile ....
It has not worked . . . . There will be parties and carnivals
throughout Europe to make people aware that something is hap-
pening at Rio, and a plethora of TV documentaries. And there is
the "Tree of Life" in the Global NGO Forum's Flamengo Park,
which carries thousands of leaf-shaped "pledges." All these activi-
ties are a very strange and confused way to respond to the acceler-
ating collapse of the natural world on which we depend ....
[T]here in the middle of the earnest environmental debate, will be
our monument to this dying planet; our expression of outrage. A
paper and metal tree. 30
C. Lesson Number Three
Law is a poor and dangerous instrument with which to attempt to
rescue the global environment. The Loyola Conference revealed this
lesson perhaps only in the discussions of environmental regulation
and enforcement in Mexico, but, in this instance, what is true in Mex-
ico is true elsewhere. Law is usually a reactive tool that lags behind
social problems. It is inherently conservative and slow because it sets
up complicating, costly procedures and because it deludes or co-opts
forces that favor more immediate, radical change. Furthermore, law
is entirely dependent upon the will of the persons who enforce it and
30. George Marshall, Celebrating Failure of UNCED, Econet Computer Conference,
June 17, 1992, available in en.unced.general file.
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judge it,3 1 and those persons today are substantially under the influ-
ence of elites who do not see the urgency of the environmental crisis.
If these generalizations seem overbroad, consider more specific
branches of law as they affect the environment:
1. Environmental Regulatory Law
Environmental regulatory law everywhere, aside from being
costly and slow for both pro and anti environment interests, suffers
from being too soft in substance, under-enforced, and under-funded.
An encouraging, but so far minor, trend in regulatory law has been
the recent emphasis on financial incentives and disincentives such as
tradable pollution permits, "negowatt" pricing, and proposed carbon
taxes, to induce environmentally sound behavior. These schemes
have the potential to work faster, more systematically, and more effi-
ciently than traditional command and control regulations. Yet their
complexity, difficulties with honest enforcement, and political unac-
ceptability, will probably limit their use.
2. Tort and Criminal Law
Tort law scarcely exists outside the United States as a deterrent
to environmental damage, and within the United States it is crippled
by restrictions relating to causation, inconvenient forum, and other
hoary doctrines. Criminal law has barely begun to recognize environ-
mental crimes and is under-enforced in any event.
3. Public International Environmental Law
Public international environmental law suffers from being soft in
substance and under-enforced. For example, the Convention on Bio-
logical Diversity, the Convention on Climate Change, and the Basel
Convention on the Control of Transboundary Movements of Hazard-
ous Wastes all adhere to the diplomats' formula of "bark, don't bite."
The continued dramatic loss of biodiversity, change of climate, and
shipment of hazardous waste persist under those conventions. Even
reputedly tough treaties with specific enforcement machinery, such as
the Convention on International Treatment of Endangered Species or
the Montreal Protocol to the Vienna Convention for the Protection of
the Ozone Layer, are in danger of being undermined in the implemen-
tation phases.
31. See generally Robert W. Benson, How Judges Fool Themselves, in 2 LAW AND SEMI-
OTICS 31 (Roberta Kevelson ed., 1988).
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4. International Trade and Development Law
International trade and development law, for example, the law of
GATT, of the proposed NAFTA, of the International Monetary
Fund, of the World Bank and other multinational development
banks, is meant to promote traditional economic growth rather than
sustainable development. Despite welcome new environmental con-
sciousness announced at the GATT and the World Bank, it is difficult
to detect much of a change in actual programs. Moreover, the
changes could represent a mere greenwash.
What are the options for concerned environmental lawyers
trapped within a legal system like this? One option, personally satis-
fying perhaps but most likely ineffective, is to work within the system
to make it work: struggle for tougher substance, better enforcement,
and more enlightened direction for the laws. An imaginative lawyer
could even be somewhat radical about this, trying to jolt the system
into a new consciousness. One could assert a basic human right to
stop development. One could point out that the failure to enforce
environmental crimes leads to more personal injury and property loss
than is saved by enforcement of, say, criminal laws against homeless-
ness. One could argue that polluters are taking public goods for pri-
vate use without just compensation in violation of the implicit
meaning of the Fifth Amendment, or that public officials who fail to
tax polluters are making unconstitutional gifts of public property (the
air, water, biodiversity, soils). It could be demonstrated empirically
that the doctrine of inconvenient forum has functioned merely to pro-
tect established interests and not to determine convenience for the
parties or even to reduce court dockets. It could be asserted that un-
born generations should have standing to sue. In sum, litigation, leg-
islation, and traditional lobbying could lead to some satisfying
psychological and tactical victories.
In the end, however, none of these efforts is likely to come to
grips with the global environmental crisis on the scale and with the
speed necessary. To work solely within the present system is to risk
self-delusion; to help co-opt forces that could bring more effective,
immediate change; and to reinforce the legitimacy of a legal system
that is fundamentally under the hegemony of elites that are insensitive
to the environmental emergency.
IV. CONCLUSION: THE NEED FOR DIRECT CITIZEN ACTION
If politics, diplomacy, and law are flimsy protection against the
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threat of unsustainable global economic growth, then what will work?
Education? Education takes time. "There is no time to just decide
we'll raise enlightened children and they'll slowly change the world
.... We have to be the ones to do it .... Most people have to be
persuaded, and persuaded quickly, to change.
'32
Probably the most effective ways to change the behavior of large
numbers of people are to impose costs upon them they wish to avoid
or to instill a desire in them for change. Costs may take the form of
money, psychological discomforts, or physical inconveniences. Since
politics, diplomacy, and law have failed to impose the costs necessary
to induce change, individual citizens and non-governmental environ-
mental organizations apparently will have to do the job if it is to be
done at all.
Methods to induce change may range from generating adverse
publicity for environmentally insensitive elites, to consumer boycotts,
to non-violent resistance and civil disobedience. Unfortunately, some
persons will feel justified in resorting to property damage or violence.
The most effective techniques will be those that avoid costly, slow,
fractious centralized organizing, and that instead can be carried out
spontaneously and rather invisibly by concerned activists. Two exam-
ples would be telephone jamming, in which individuals place long or
repeated calls to a company to discuss environmental policy, and en-
vironmental price tagging, in which individuals bring to purchasers'
attention the full "external" costs of a product by placing an accurate
price tag at the point of purchase.
This direct action tradition is already well established.
Thousands of small organizations practice the techniques, often quite
effectively, modeled on the methods of larger, more sophisticated
groups, such as the Chipko movement in India, Earth First!, Earth
Island Institute, Greenpeace, the National Council of Rubber Tappers
in Brazil, the National Council of Women in Kenya, Rainforest Ac-
tion Network, Sea Shepherd Conservation Society. Tactics have in-
cluded, among others, announcing consumer boycotts, picketing,
marching, singing, praying, asserting shareholders' rights at corporate
meetings, disclosing embarrassing inside information, posting "gue-
rilla" art, jamming telephones and faxes, making late payments on
bills due, lying in front of bulldozers, computer hacking, disrupting
fishing and logging, sabotaging power plants, dams and roads, squat-
ting on land, hugging trees, and spiking trees. Some of these tactics
32. McKIBBEN, supra note 5, at 204.
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are illegal acts under positivist legal theory. Tragically and unforgiv-
ably, some have resulted in deaths or injuries to innocent persons.
The legal work associated with the direct action movement will
involve criminal law, free speech and free association law, interna-
tional human rights law, the Nuremberg principles, and the necessity
defense. Although protesters confronting the armed forces and the
legal system of the state tend to lose their battles more often than
not, 33 they still believe that sometimes even lost battles advance the
war.
If the direct action movement struggles to bring about the envi-
ronmental revolution which some have said must now overcome the
industrial revolution, the movement could have the historic power of
the nineteenth century movement for the abolition of slavery, or the
civil rights movement of our own time.
But while direct action is the only escape from the hopelessness
of politics, diplomacy, and law, nevertheless it cannot succeed if it has
only a negative face, if its ranks are filled with nay-sayers offering no
optimistic, pragmatic ways to construct a sustainable world. We need
models of Ecotopia 34 and demonstration projects of how to get there
from here. Fortunately, there are minds at work on these models and
projects all over the world. If they hold out, not a return to some
Dark Ages, but the possibility for meaningful human lives in partner-
ship with nature, then we may be able to instill a desire for change,
and the people themselves will be eager to abandon the blind devotion
to the economic growth that threatens our survival.
33. See generally CHRISTOPHER MANES, GREEN RAGE (1990); RIK SCARCE, Eco-WAR-
RIORS (1990).
34. See Frank Lawrence, The Nuremberg Principles" A Defense for Political Protesters, 40
HASTINGS L.J. 397 (1989); Steven M. Bauer & Peter J. Eckerstrom, The State Made Me Do It:
The Applicability of the Necessity Defense to Civil Disobedience, 39 STAN. L. REv. 1173 (1987);
Man Gets 6 Years in Plot to Damage A.Plants, N.Y. TIMES, Sept. 8, 1991, § 1, at 21.
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